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adversary system by sabotaging a defendant’s rights and enabling the executive to usurp powers properly
held by the judicial branch.

6) A7) 1673 1974,

7) AL, 9] 2, 1314

8) & FH A= William S. Geimer, “Constitutional Law —— Effect of the Right to Speedy Trial on Nolle Prosequi’,
46 N. C. L. REV. 387(1968), 391p 3=, Y+ The requirements of the fourteenth amendment, then,
would apparently be met if judges put teeth into the device of nol. pros. by seriously evaluating, in light
of the federal standard, each request by a solicitor to reinstate an indictment.
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03] WA APl MERCR Zjo] 7)4 oluE ARE 4 gk Uje FHol
A (Nolle Prosequi)2 Q17gsl $ct29) et fAELQ0] 454 Hsto] Zefiok= M2
Sws7] Sfslol, BATE APIE 0}50] A} B2 ek AREA SRl0] RS 7
OlAlGH o] AMdEsteiict. n]= AaAbAL X (Federal Rules of Criminal Procedure)
Rule 48(a)+= “FH= HYY 71 Lof(with leave of court) TN 544, AL SA%
5 Y RUE UL 00 P S IS B 4] 342 a4 g2

gals] gstel 2R AWHY TAFAS 45| Agtet QIcka0

o] ¥ 3Pt 2319 APg HiFde Zlo] ARt Bk mRiEB(Thomas W. Frampton) w42
Ato] wad, 2 E2 ShAREo] o] Zedo] Ted] o] 74t sARAS FOjulsH
vk ST T 12012 1S5 339 (prosecutorial harassment) S 2171 I3l EA=|Qicky sHAI5H
& 242 72410] o] Safsiial vjHeictsl) melarle RTheh AL 2442 531 Rule
48(a)9] 717t =Ajo] AP T il HE o AN QS =2 HHAIRe] Bt ERol
oJsl ujigs] Afetolol & |AS Afej oz Fap]aslHR) s P =RE] 552] 0] (public

interest)S Wolol7| st 710188 =551 Ch32) &, YUY 57T Al st A5H

o"*ﬂJ

29) Rebecca Krauss, “The Theory Of Prosecutorial Discretion In Federal Law: Origins And Developments”,
6 Seton Hall Circuit Review 1(2012), 16p 335, ¥+ American criminal procedure absorbed the nolle
prosequi, and in federal practice both the American President and line prosecutors inherited the power
to nol pros.; Thomas Ward Frampton, “Why Do Rule 48(a) Dismissals Require ‘Leave of Court’?”, 73
STAN. L. REV. ONLINE 28(2020), 30p %2, 1+ Prior to the enactment of the Federal Rules of Criminal
Procedure, federal prosecutors wielded the power to drop criminal charges (or, in the argot of lawyers,
“enter a nolle prosequi”) at will.

30) Federal Rules of Criminal Procedure Rule 48(a),
https://www.law.cornell.edw/rules/frcrmp/rule_48/,

9 By the Government. The government may, with leave of court, dismiss an indictment, information,
or complaint. The government may not dismiss the prosecution during trial without the defendant’s consent.

31) Thomas Ward Frampton, 2] &, 37p 3=, 9% Rule 48(a)’s “principal object” was never “to protect
a defendant against prosecutorial harassment.”

32) Thomas Ward Frampton, &2 &, 29p k%, Y% In fact, the “principal object” of Rule 48(a)’s “leave
of court” requirement was not to protect the interests of individual defendants, but rather to guard against
dubious dismissals of criminal cases that would benefit powerful and well—connected defendants.
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o, A& 229 540 F400 et 2Ae] AIgH AR st 552 o]elof =l ‘%W
A= g AP o ® WslRtobal = QF Hrhal HAISIQITE34) o= FAle] Wk, Ae] S454A
|

Aol 5] 2o WL 1A elgio] ofat 2 dgoR ojlE HQ AR 1
S 1=3!
o
| =i

9 o0} A} et AR
L. 9iRo] APARE St A%
uiAle] chEAl 71l FTe) B9, BN B4 UFhe Eel 39 ol (prer -

ogative) o] et =4 ﬂii RIAEo] Aoz ¥d XIS UA| = 9oz

2o} YTk it Fcjo] o] 22 Ap AYge] S0Pt wist B 20) Baro] JAw

33) Thomas Ward Frampton, 9] &, 29p 3=, ¥ Its purpose was to empower a district judge to halt
a dismissal where the court suspects some impropriety has prompted prosecutors’ attempt to abandon
a case.

34) United States v. Cowan, 524 F.2d 504, 513(5th Cir. 1975),
https://law.justia.com/cases/federal/appellate—courts/F2/524/504/430566/;
Rebecca Krauss, €] =, 7p, ¥+ Some federal circuits have held that courts can withhold leave to dismiss
if and only if the prosecutor’s request is “clearly contrary to manifest public interest.” See United States
v. Cowan, 524 F.2d 504, 513(5th Cir. 1975), cited without disapproval in Rinaldi v. United States, 434
U.S. 22, 30(1977).

35) Peter RINALDI v. UNITED STATES., 434 U.S. 22, 30(1977),
https://www.law.cornell.edu/supremecourt/text/434/22/,
& But the Rule has also been held to permit the court to deny a Government dismissal motion to
which the defendant has consented if the motion is prompted by considerations clearly contrary to the
public interest.; ¥&=y, 2] &, 85 =

36) Mary Iliadis and Asher Flynn, “Providing a Check on Prosecutorial Decision—Making: An Analysis of the
Victims’ Right to Review Reform”, BRIT. J. CRIMINOL(2017), 1p, ¥+ Traditionally, these decisions
have not been subject to external scrutiny or review; as Davis(1969: 81) questioned, ‘why should the

209



X, Qi10] AR AR STl viske 7L glrk 212 gi1e) T el 1) Aojoz
ORI ZAte] 274 ARolLt 245l o] Wils] ulgRldol L Y ERE et
79, AR udicial Review)o] AVgAe] tpgol & 4 QLE2 WHlslRIcks) 4t 20134
A=l oAt A E H2](Victims' Right to Review) AleS E4l,, AAP ARRJA 0 R 714
ol 348 Aaste] T U WP A 1 250 AYAS O 4 ol 2
Slojzo] ApgAlALels 2Rl Jsleln gk

l

o

2. hsle) 71agzolel Aol 5] 3R]

A & saFls S ¥A
=L} PAtadH Ak GulEAIRL B2 Aokl Fash ARA A 125 FHstal

ot =YL HEQ] A ot QUFPEH AT HEEA] Z]4s]of stk 7145

(Legalitatsprinzip) & CHEAI Q.2 Aot 257 [0] APo)A] Mg AwiA g 7J=15] &gkt

oh39) Rolvcte =9 Prtadsy Alls6xe sWEAPL 7IAY 2ole &

L s, Fa5]400 Ot =9 o] ARlE AR O FAfistaLl Qltt40)

NP S 5
A2 R4

prosecutor’s charging decision be immune to review by other officials and immune to review by the courts,
even though our legal and governmental system elsewhere generally assumes the need for checking human
frailty’?

37) Lauréne Soubise, “Managerialism and the Erosion of Professional Discretion: The Case of the Crown
Prosecution Service”, 32:3 International Journal of the Legal Profession 455(2025), 462p, Y= Finally,
although generally reluctant to interfere with prosecutorial discretion(R. v. DPP, ex p. Manning and Another
[2000] 3 W.L.R. 463), courts in England and Wales have indicated their willingness to treat prosecution
decisions as susceptible to judicial review if the Crown Prosecutor has failed to act in accordance with
the relevant prosecution policy.

38) Stephen James Colman, “Evaluating Challenges to Decisions Not to Prosecute: Do the Victims' Right to
Review, Judicial Review and Private Prosecutions Provide a Coherent and Principled Framework?”,
University of East Anglia School of Law(2020), 2p, ¥< The Victims™ Right to Review (VRR) was introduced
in 2013. It provides a new mechanism through which victims can challenge decisions not to prosecute
alongside the established routes of judicial review and private prosecutions.; Mary Iliadis and Asher Flynn,
kel & 1p, Y- As a result of the Court’s ruling in Killick, victims in England and Wales now have
the opportunity to challenge the prosecutor’s decision not to proceed with charges through the Victims’
Right to Review(VRR).

39) ee-AAs, ko] & 33-341 Fx o]7]E, ko] & 173W =z

40) StrafprozeBordnung(StPO) §156 Anklageriicknahme,
https://www.gesetze—im—internet.de/stpo/__156.html/,

A5 Die offentliche Klage kann nach Eroffnung des Hauptverfahrens nicht zuriickgenommen werden.; %+
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47) The Bharatiya Nagarik Suraksha Sanhita(2023), 360.,
https://www.advocatekhoj.com/library/bareacts/bharatiyanagarik2023/360.php?STitle=Withdrawal +from
+prosecution&Title=Bharatiya+Nagarik+Suraksha+Sanhita%2C+2023&utm/,

9 The Public Prosecutor or Assistant Public Prosecutor in charge of a case may, with the consent
of the Court, at any time before the judgment is pronounced, withdraw from the prosecution of any person
either generally or in respect of any one or more of the offences for which he is tried.

48) The Bharatiya Nagarik Suraksha Sanhita(2023), 360.,
https://www.legislation.govt.nz/act/public/2011/81/en/latest/#LMS925674/,

A+ Provided further that no Court shall allow such withdrawal without giving an opportunity of being
heard to the victim in the case.

49) Criminal Procedure Act(2011), §146(1),
https://www.legislation.govt.nz/act/public/2011/81/en/latest/#LMS9256 74/,

Q¥ The prosecutor may, with the leave of the court, withdraw a charge before the trial.
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A Study on Judicial Control Measures over Prosecutorial Discretion:
Focusing on the Limitations of the Current Systems
of Dismissal of Public Prosecution and Amendment of Indictment

[Abstract]

In modern criminal justice systems, the principles of prosecutorial discretion and the
mutability of prosecution were introduced to ensure the purposive exercise of the punitive
power of the state and the efficient allocation of judicial resources. However, when the
vast discretion granted to the prosecution is exercised without substantive judicial control,
it undermines judicial justice and threatens the principle of separation of powers. This
paper investigates the structural limitations of the discretionary power of the prosecutor
regarding the dismissal of public prosecution and the amendment of indictments under
the current Criminal Procedure Act, and explores effective judicial control measures to

realize judicial justice.

Under the current law, a prosecutor can unilaterally dismiss a public prosecution without
court approval merely through a declaration of intent before the first—instance judgment
is rendered. This loophole in judicial control, when combined with the restriction on
re—prosecution(Article 329) originally designed to protect the human rights of the defend—
ant, harbors the risk of mutating into a lawful means of immunity that permanently solidifies
the consequences of prosecutorial abuse. Furthermore, requiring explicit court approval
for amending part of an indictment while excluding judicial review for the complete termi—
nation of proceedings through dismissal constitutes a clear systemic contradiction, which
fundamentally risks infringing upon the constitutional right of the victim to state opinions
during the trial. Moreover, when a prosecutor arbitrarily refuses to amend the indictment
even after the substantive truth diverges from the initial charges during the trial, the severely

restricted power of intervention of the court creates a critical limitation that undermines
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the ultimate goal of criminal procedure: the discovery of substantive truth.

Through a comparative legal analysis of major countries such as the United States,
Germany, and France, this study confirms that attributing the ultimate authority to terminate
a case referred to trial to the judiciary, while requiring substantive court approval and
guaranteeing the procedural participation of the victim upon the dismissal of prosecution,

1s a universal global standard.

Accordingly, this study proposes legislative and interpretative alternatives to restore
substantive judicial justice as follows. First, Article 255 of the Criminal Procedure Act
should be amended to introduce a substantive court approval system for the dismissal
of prosecution, stipulating the right of the victim to state opinions during the review process
to ensure procedural transparency. Second, to deter the failure of the prosecutor to amend
the indictment, the request for amendment by the court under Article 298(2) should be
interpretatively recognized as having a binding mandatory effect. Third, in extreme excep—
tional circumstances where the unjustified refusal of the prosecutor ignores the substantive
truth, this paper proposes the legislative introduction of a formative effect, which generates
the same legal effect as if the indictment had been amended solely by the decision of
the court under strict procedural requirements. The normative reconstruction measures
proposed in this study will serve as a foundation for enhancing the fairness of the criminal
justice order by suppressing the arbitrariness of prosecutorial power and completing judicial

checks and balances.

* Keywords: Prosecutorial Discretion, Judicial Control, Dismissal of Public Prosecution,

Amendment of Indictment, Mutability of Prosecution
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